UNITED STATES DISTRICT COURT
DISTRICT OF VERMONT

CHOOSECO LLC, :
Plaintiff, : Civil No. 1:07-Cv-159
v. -

LEAN FORWARD MEDIA LLC,
Defendant.

CHARGE TO THE JURY

Now that you have heard the evidence and arguments, it
becomes my duty to instruct you as to the applicable law.

It is your duty as jurors to follow the law, and not
question it, and to apply that law to the facts as you find
them from the evidence in the case.

The lawyers may have referred to some of the rules of
law in their arguments. If, however, any difference appears
between the law as stated by the lawyers and the law stated
by the Court in these instructions, you are to follow the
Court's instructions. | |

Nothing I'Say in these instructions is an indication
that I have ahy opinion about the facts of the case. It is
not my function to determine the facts, but rather yours.

You must perform your duties as jurors without bias or
prejudice to any party. Sympathy and emotion should play no
part in your deliberations. Your deliberations should be

well-reasoned, impartial and unemotional. You must decide



this case by applying the principles of law, which this Court
defines for you, to the facts of this particular case as you
objectively find them.

All parties expect that you will carefully and
impartially consider all of the evidence, follow the law, and

reach a just verdict, regardless of the consequences.



Corporations

As you know, the plaintiff and defendant are
corporations. You should consider this case, however, as an
action between persons. A corporation is entitled to the
same treatment as a private individual. All persons,

including corporations, stand equal before the law.



Evidence in the Case

Statements and arguments of counsel are not evidence in
the case. However, when the attorneys on both sides
stipulate or agree to the existence of a fact, you must,
unless otherwise instructed, accept the stipulation and
regard that fact proved.

The evidence in the case consists of the sworn testimony
of the witnesses, admitted exhibits, and any stipulated
facts.

Any evidence to which an‘objection was sustalined or

stricken by the Court must be disregarded.



Evidence - Direct, Indirect, or Circumstantial

There are, generally speaking, two types of evidence
from which a jury may properly find the truth as to the facts
of a case. One is direct evidence - such as the testimony of
an eyewitness. The other is indirect or circumstantial
evidence - the proof of a chain of circumstances pointing to
the existence or non-existence of certain facts;

There is no distinction between direct or circumstantial
evidence. You may find the facts by a preponderance of all

the evidence in the case, both direct and circumstantial.



Deposition Testimony

During the trial of this matter, certain testimony has
been read to you by the way of deposition, consisting of
sworn recorded answers to questions asked of the witness in
advance of the trial by one or more attorneys for the parties
to the case. The testimony of a witness who, for some
reason, cannot be present to testify from the witness stand
may be presented in the form of a deposition. Such testimony
is entitled to the same consideration, and is to be judged as
to credibility, and weighed, and otherwise considered by the
jury in the same way as if the witness had been present and

had testified from the witness stand.



Credibility of Witnesses ~ Discrepancies in Testimony

You, as jurors, are the sole judges of the credibility
of the witnesses and the weight their testimony deserves.

You may be guided by the appearance and conduct of the
witness, the manner in which the witness testifies, by the
character of the testimony given, or by contrary evidence.

You should carefully scrutinize all the testimony, the
circumstances under which each witness has testified, and
every matter in evidence which tends to show whether a
witness is believable. Consider each witness' intelligence, .
motive and state of mind, and demeanor or manner. Consider
the witness' ability to observe the matters to which the
witness testifies, and Qhether the witness impresses you as
having an accurate recollection of these matters. Consider
also any relation each witness may bear to either side of the
case, any bias sr prejudice, the maﬁner in which each witness
might be affected by the verdict, and the extent to which, if
at all, each witness is either supported or contradicted by
other evidence in the case.

Inconsistencies or discrepancies in the testimony of a
witness, or between the testimony of different witnesses, may
or may not cause you to discredit their testimony. Two oOr
more persons witnessing an incident or a transaction may see

or hear it differently, which is not an uncommon experience.



In weighing the effect of a discrepancy, always consider
whether it pertains to a matter of importance or an
unimportant detail, and whether the discrepancy results from
innocent error or intentional falsehood.

You may give the testimony of each witness such weight,
if any, you think it deserves, and accept or reject the
testimony of any witness in whole or in part.

Also, the weight of the evidence is not necessarily
determined by the number of witnesses testifying. You may
find that the testimony of a small number of witnesses is
more credible than the testimony of a larger number of

witnesses to the contrary.



Expert Witnesses

You have heard expert witnesses express their opinions.
A witness may be permitted to testify to an opinion on those
matters about which he or she has special knowledge, skill,
experience and training. Such testimony is presented to you
on the theory that someone who is experienced and
knowledgeable in the field can assist you in understanding
the evidence or in reaching an independent decision on the
facts.

In weighing this opinion testimony, you may consider the
witness’ qualifications, opinions, the reasons fof
testifying, as well as all of the other considerations that
ordinarily apply when you are deciding whether or not to
believe a witness’ testimony. You may give the opinion
testimony whatever weight, if any, yvou find it deserves in
light of all the evidence. You should not, however, accept
opinion testimony merely because the witness was allowed to
testify concerning his or her judgment, nor should you
substitute it for your own reason, judgment and common sense.

The determination of the facts rests solely with you.



Verdict - Unanimous — Duty to Deliberate

The verdict must represent the considered judgment of
each juror. All of you must agree with the verdict. Your
verdict must be unanimous.

It is your duty, as jurors, to consult with one another,
and to deliberate with a view to reaching an agreement,
without violence to individual judgment. You must decide the
case for yourself, but only after an impartial consideration
of the evidence in the case with your fellow jurors. In the
course of your deliberations, do not hesitate to reexamine
your own views, and change your opinion, if convinced iﬁ is
erroneous. But do not surrender your honest conviction
solely because of the opinion of other jurors, or for the
mere purpose of returning a verdict.

Remember at all times that you are not partisans. You

are judges of the facts.
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INSTRUCTIONS OF LAW

Now I will give you instructions concerning the law that
applies to this case. You must follow the law as stated in
these instructions. You must then apply these rules of law
to the facts you find from the evidence.

You determine the facts in this case. By these
instructions, I am not indicating how you should decide any

question of fact.
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Burden of Proof and Preponderance of the Evidence

In this case,vboth the plaintiff and defendant have
claims. The burden is on the party making the claim to prove
every essential element of its claim by a preponderance of
the evidence. To “establish by a preponderance of the
evidence” means to prove that something is more likely so
than not so. In other words, a preponderance of the evidenée
in the case means such evidence as, when considered and
compared with that opposed to it, has more convincing force,
and produces in your minds belief that what is sought to be
proved is more likely true than not true. This rule does
not, of course, require proof to an absolute certainty, since
proof to an absolute certainty is seldom possible in any
case.

A preponderance of the evidence means the greater weight
of the evidence. It refers to the quality and persuasiveness
of the evidence. 1In determining whether a fact, claim or
defense has been proven by a preponderance of the evidence,
you may consider the relevant testimony of witnesses,
regardless of who may have called them, and relevant exhibits

in evidence, regardless of who may have produced them.
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Chooseco’s Breach of Contract Claim

Chooseco claims LFM breached the Option and.License
Agreement (the Contract). A party claiminq breach of
cpntract must prove the following elements by a preponderance
of the evidence:

(1) that a contract existed between Chooseco and LFM;

(2) the terms of the contract; |

(3) that a material breach of the contract occurred.

In this case, Chooseco and LFM agree that they entered
into the Option and License Agreement and that they are bound
by that contract, so the first element is alréady proved.

The terms of the License Agreement have been discussed
during the course of this trial, and you have been given the
License Agreement as an exhibit. In interpreting the meaning
of the terms of the License Agreement, you should look to the
language of the License Agreement itself. The words of a
contract are generally given their plain and ordinary
meaning, unless it is apparent that the term was intended to
have a technical meaning. You must also give effect to all
material parts of the contract. These separate parts must be
read together as a harmonious whole. That is, you should
interpret the individual provisions in a way that prevents .
them from conflicting with each other.

Sometimes the meaning of a contract term or provision is
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